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Qpi ni on by Chapman, Adm nistrative Trademark Judge:
Applicant, Bay Gulf Credit Union (a Florida state-
chartered credit union), seeks to register on the Principal

Regi ster the mark BAYLOC for services identified, as
anended, as “financial services, nanely | oan financing.”

The application, filed on March 22, 2002, was based on
Section 1(a) of the Trademark Act, 15 U S. C. 81051(a), wth
a claimed date of first use and first use in commerce of

March 11, 2002.



Ser. No. 76386638

The Exam ning Attorney refused registration under
Sections 1, 2, 3 and 45 of the Trademark Act, 15 U. S.C
881051, 1052, 1053 and 1127, on the basis that the proposed
mar Kk does not function as a service mark as evidenced by
the specinmen of record. |In response thereto, applicant
argued that its use of the nmark as shown on the specinen
was proper service mark use, and applicant also submtted
an additional specinmen show ng use of the mark BAYLOC.

The Exami ning Attorney nmade final the refusal to
regi ster that the proposed mark, as used on the specinens
of record, does not function as a service mark.

Applicant appealed to the Board. Briefs have been
filed, and an oral hearing was held on April 8, 2004.

The Examining Attorney’ s position is essentially that
the proposed mark is buried in the text of applicant’s
adverti senment specinens; that the termfunctions only as
advertising copy or text; that it does not appear alone in
the advertisenents (i.e., it is always part of a |onger
sentence or phrase); and that therefore it does not
function as a service mark to identify and distinguish
applicant’s identified services fromthose of others.

Applicant essentially contends that the mark is
prom nently displayed (several tinmes) in both of the

advertisement specinens; that it is used in a manner that
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makes a comrerci al inpression separate fromthe other

el enents of the advertisenents; and that prospective
purchasers will recogni ze BAYLOC as a source identifier for
applicant’s | oan financing services.

The question of whether the proposed mark in an
application for registration functions as a service mark i s
determ ned by exam ning the specinens of record. (The
Board al so considers any other relevant material submtted
during the prosecution of the application, but no other
material was submtted in this case.)

The front sides of each of applicant’s two speci nens

of record are reproduced bel ow

Take advantage of the low, low rates on BayLOCs.
\ BayLOC rates are as low as 4.75% APR* with
R\ approved credit.

\ Rates have not been this good in years so don't wait another minute. ;
: Stop by any of our convenient locations or call us at (813) 932-1301 and apply today. |
| Your advantage is in your home so use it today. Plus, the interest paid on your
% BayLOC account may very well be tax deductible (check with your tax specialist to

see if this applies to you). Den't wait another minute, get a BayLOC today!
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Paying More Than
4.75% on ANYTHING?

av Gulf's home equicy line of credir) is now available
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CheckMate is Here! - =
Edffecrive immediately, Bay. Gulf Cm_di: Union wil
begin clearing checks inder the CheckMate . i
program that ean keep you from E_l:t':ing checksy %
returned even when you don’t have the funds-&
available in youg accounts RS & Tas
Here is how it works - if you write a <heck and
the funds are tot currenthe available in joiir 8
oty we will nuwu.i:i:sj.[}' chick to see if an opers,
deait carl be done froo sither your désignated saﬁqm&l_
acoount or your line of credit.” If the funds are nat
ilable to overdraft and you are cligible for the
Mate program, we will sll ¢leare yous Ch::tk
subject to certain coaditions.
eck can cost you in excess of 560
because of the fees that the meschant and Bay Gulf
charge. CheckMare allows you to avord any
charges thar might be assessed by the
merchane AND the potential embarrassmens of
having the merchant contact you to make the

sheck good. We simply charge you 535 and we
pay the check — no charges from the meschane and
na hassle!

T qualify for Checkbare, you must have the:
following: g
* Share d

1 account at Bay Gulf CU in good

standing

® Share draft sccount has been open for a

minimum of 60 days
= Minimum direce deposit to your acoount at
Bay Gulf CU
- All Bay Gulf CTT loan accounts muse be current
If you meet these qualifications, you have
CheckMate automancally.
Please also be awire that the mpsinmim amount
that we il cover o make the checks good is $1,000
Account can oly be negative for @ meeimmm of 10

Use of a designation to convey advertising

information, rather than to identify and indicate the

source of the services, is not service mark use. See TMEP

81301.02(a) (3d ed. 2002), and cases cited therein. The

determ nati on of whether an asserted mark functions as a
service mark depends upon how it is used and how potenti al

purchasers will perceive it. See In re Information

Bui l ders Inc., 213 USPQ 593 (TTAB 1982).
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Upon careful consideration of this record and the
argunents of the attorneys, we are persuaded that the
proposed nmark BAYLOC functions as a service mark and woul d
be so perceived by purchasers. The word “BAYLOC' appears
in nostly capital letters. The text portion of both
speci nens di scusses that applicant’s BAYLOC | oan or account
isits hone equity line of credit, and both advertisenents
al so discuss the nerits of applicant’s particul ar BAYLOC
hone equity loans. Wile it is true that the word does not
appear by itself on a separate line in the advertisenent,
nonet hel ess, we find that applicant’s use of the term
BAYLOC creates a separate comrercial inpression fromthe
advertising copy and woul d be so perceived by purchasers.
That is, applicant’s use of “BAYLOC' in the specinens is
use in the manner of a service mark, and is not nerely
advertising text.

Further, although other narks appear on the full-page
advertisenent (e.g., BAY GULF, CHECKMATE, and MANI FEST), we
do not agree wth the Exam ning Attorney that the term
BAYLOC “bl ends so well with other matter that it is
difficult or inpossible to discern which elenent is
supposed be the service mark.” (Brief, pp. 5-6.) In any
event, the smaller advertisenent includes only the mark

BAYLOC and applicant’s BAY GULF and | ogo marK.
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We find, therefore, that the specinens of record
support use of the mark BAYLOC as a service mark for | oan
financing services. See In re Safariland Hunting Corp., 24
USPQ2d 1380 (TTAB 1992); In re Post Properties, Inc., 227
USPQ 334 (TTAB 1985); and In re First Union National Bank,
223 USPQ 278 (TTAB 1984). C. Inre CR Anthony Co., 3
USPQ2d 1894 (TTAB 1987); In re The Signal Conpanies, Inc.,
228 USPQ 956 (TTAB 1986); and In re McDonald’ s Corp., 229
USPQ 555 (TTAB 1985).

Decision: The refusal to register under Sections 1,

2, 3 and 45 of the Trademark Act on the basis that the

mar k does not function as a service mark is reversed.



